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OCTOBER23,2008

Application of ATC OutdoorDAS, LLC for )
aCertificateof PublicConvenienceand )
Necessityto ProvideResoldandFacilities- )
BasedLocal ExchangeandInterexchange )
TelecommunicationsServicesin the Stateof )
SouthCarolinaandfor FlexibleRegulation )

ORDERGRANTING
CERTIFICATEAND
APPROVINGFLEXIBLE
REGULATION

This matter comesbefore the Public Service Commissionof South Carolina

("Commission")by way of theApplicationof ATC OutdoorDAS, LLC ("ATC Outdoor"

or the "Company") requesting a Certificate of Public Convenienceand Necessity

authorizing it to provide resold and

telecommunicationsserviceswithin

facilities-basedlocal exchangeand interexchange

the State of South Carolina. The Company's

Application wasfiled pursuantto S.C.CodeAnn. §58-9-280(Supp.2007)andtherules

and regulationsof the Commission. By its Application, ATC Outdoor also requests

flexible regulationof its local exchangeserviceofferingspursuantto OrderNo. 98-165in

DocketNo. 1997-467-C,andwaiverof certainCommissionregulations.

The Commission'sDocketing DepartmentinstructedATC Outdoor to publish,

onetime, aNotice of Filing in newspapersof generalcirculationin theareasof the state

affectedby theApplication. Thepurposeof theNoticeof Filing wasto inform interested

partiesof the Application of ATC Outdoorand of the mannerandtime in which to file

the appropriatepleadingsfor participation in the proceeding.ATC Outdoorcomplied
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with this instruction and provided the Commissionwith proof of publication of the

Notice of Filing. A Petition to Intervenewas filed by the SouthCarolina Telephone

Coalition ("SCTC"). Subsequentto the intervention,ATC OutdoorandSCTCreacheda

Stipulation,attachedheretoasOrderExhibit 1.

A hearingwasconvenedon September29, 2008,at 10a.m. in the officesof the

Commissionin Columbia,SouthCarolina,beforeDavid Butler,HearingExaminer. ATC

Outdoorwasrepresentedby JohnJ. Pringle,Jr.,Esquire. TheOffice of RegulatoryStaff

("ORS") was representedby ShannonBowyer Hudson,Esquire. The South Carolina

TelephoneCoalition did not appearatthehearing.

GerardAinsztein,SeniorVice President,DAS Solutions& Acquisitionsfor ATC

Outdoorappearedand testified in supportof the Company'sApplication. The record

revealsthat ATC Outdooris a limited liability companyorganizedunderthe lawsof the

Stateof Delawareandhasregisteredto transactbusinessin SouthCarolina. Accordingto

Mr. Ainsztein, the Company seeksauthority both as a reseller and facilities-based

provider of local servicesand interexchangeservices. Mr. Ainsztein explained the

Company'srequestfor authority, andtherecordfurther revealsthe Company'sservices,

operations,andmarketingprocedures.The Company'sprimary marketis as a carrier's

carrier. ATC Outdoorwill offer transportof voice anddatasignalsvia fiber optic lines,

initially focusedon servingwirelessproviders. ATC Outdoor's"RF transportservices"

uses fiber optic technology, including multi-wavelength optical technology over

dedicatedtransport facilities, to provide telecommunicationscompanieswith more

efficient transport and greater overall network service options, according to Mr.
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Ainsztein. The Companyhasno plansto offer servicesto residentialor businessend-

usersat this time.

Mr. Ainsztein alsodiscussedATC Outdoor'stechnical,financial, andmanagerial

resourcesto provide the servicesfor which it seeksauthority. Mr. Ainszteinofferedthat

ATC Outdoorpossessessufficient financial resourcesto supportits operationsin South

Carolina. With regard to managementand technical capabilities, the Company's

Application and Mr. Ainsztein's testimony both evidence that ATC Outdoor's

managementhas extensiveexperiencein telecommunications,information technology,

regulatorymatters,and accountingand finance. Mr. Ainsztein also testified that ATC

Outdoorwill operatein accordancewith Commissionrules, regulations,guidelines,and

CommissionOrders. Mr. Ainszteinofferedthat approvalof ATC Outdoor'sApplication

wouldservethepublic interest.

The Companyrequestsa waiver of 26 S.C.CodeAnn. Regs.103-610,sincethe

Company'sbooksaremaintainedin Massachusetts.Further,the Companyrequestsan

exemptionfrom recordkeepingpolicies thatrequiremaintenanceof financial recordsin

conformancewith theUniform Systemof Accounts("USOA"). ATC Outdoormaintains

its books in accordancewith GenerallyAcceptedAccountingPrinciples("GAAP"). In

addition, the Company requeststhat it not be required to publish directories,and

thereforerequestswaiverof 26 S.C.CodeAnn. Regs.103-631.

After full considerationof theapplicablelaw, theCompany'sApplication, andthe

evidencepresentedat the hearing,theCommissionherebyissuesits findingsof factand

conclusionsof law:
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FINDINGS OF FACT

1. ATC Outdoor is a limited liability company organized under the laws of

the State of Delaware and is authorized to do business in South Carolina by the Secretary

of State.

2. ATC Outdoor desires to operate as a provider of resold and facilities-

based local and interexchange services in South Carolina.

3. We find that ATC Outdoor possesses the managerial experience and

capability to operate as a provider, through resale or on a facilities basis, of local services

and interexchange services in South Carolina.

4. We find, based on the financial statements submitted by the Company and

the testimony at the hearing, that ATC Outdoor possesses sufficient financial resources to

provide the services as described in its Application and testimony.

5. We find that the issuance of a Certificate of Public Convenience and

Necessity to ATC Outdoor to operate as a facilities-based and/or reseller of local

exchange telecommunications and interexchange services in South Carolina would be in

the best interest of the citizens of South Carolina by providing more innovative services

as a carrier's carrier in South Carolina.

6. ATC Outdoor requests a waiver of 26 S.C. Code Ann. Regs. 103-610. The

Commission finds ATC Outdoor's requested waiver reasonable and understands the

potential difficulty presented to ATC Outdoor should the waiver not be granted. Further,

we find that a waiver of 26 S.C. Code Ann. Regs. 103-610 to be in the public interest.

We also believe that exemption from the policies that would require the Company to keep
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its recordsundertheUSOA is reasonable.Additionally we find that a waiverof 26S.C.

CodeAnn. Regs. 103-631is reasonableandin thepublic interest.

7. The Companyhas the managerial,technical,and financial resourcesto

provide the servicesas describedin its Application. S.C.CodeAnn. Section58-9-280

(B) (1) (Supp.2007).

8. The Commissionfinds that the Company's"provision of servicewill not

adverselyimpact the availability of affordablelocal exchangeservice." S.C.CodeAnn.

Section58-9-280(B) (3) (Supp.2007).

9. The Commission finds that

availabletelephoneserviceat affordablerates.

(Supp.2007).

the Company will support universally

S.C.CodeAnn. Section58-9-280(B) (4)

10. The Commissionfinds that servicesto be providedby the Companywill

meetthe servicestandardsof theCommission.S.C.CodeAnn. Section58-9-280(B) (2)

(Supp.2007).

11. TheCommissionfinds that theprovisionof local exchangeserviceby the

Company"does not otherwiseadverselyimpact the public interest." S.C. CodeAnn.

Section58-9-280(B)(5) (Supp.2007).

12. Following execution of a Stipulation with intervenor South Carolina

TelephoneCoalition("SCTC"), theSCTCwithdrew its oppositionto theApplication.
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,

technical, and financial resources

described in its Application.

CONCLUSIONS OF LAW

The Commission concludes that ATC Outdoor possesses the managerial,

to provide the telecommunications services as

2. The Commission concludes that ATC Outdoor will participate in the

support of universally available telephone service at affordable rates to the extent that

ATC Outdoor may be required to do so by the Commission.

3. The Commission concludes that ATC Outdoor will provide services which

will meet the service standards of the Commission.

4. The Commission concludes that approval of ATC Outdoor's Application

to provide intrastate telecommunications services within South Carolina will serve the

public interest by providing for efficient use of existing telecommunications resources.

5. The Commission concludes that the provision of telecommunications

service by ATC Outdoor will not adversely impact the public interest.

6. The Commission concludes that the issuance of the authority to provide

intrastate local exchange and interexchange telecommunications services as requested by

ATC Outdoor and as set forth in its Application and Mr. Ainsztein's testimony is in the

best interests of the citizens of the State of South Carolina.

7. The Commission concludes that a Certificate of Public Convenience and

Necessity should be granted to ATC Outdoor to provide resold and facilities-based

intrastate local exchange telecommunications services and intrastate interexchange

telecommunications services.
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8. The Commission adopts a rate design for ATC Outdoor for its

interexchangeservices,should it offer servicesto end-users,which includesmaximum

rate levels for eachtariff charge. A rate structureincorporatingmaximum rate levels

with the flexibility for adjustmentbelow the maximumrate levelshasbeenpreviously

adoptedby the Commission. In Re: Application of GTE Sprint Communications

Corporation,etc., Order No. 84-622, issuedin DocketNo. 84-10-C (August 2, 1984).

The Commission concludes,however, that the Company's rates shall normally be

designatedby contract.

9. ATC Outdoorshallnot adjustits interexchangeratesbelow theapproved

maximumlevelwithout noticeto theCommissionandto thepublic,shouldthe Company

offer its servicesto end-users.ATC Outdoorshall file its proposedratechanges,publish

its notice of suchchanges,and file affidavits of publicationwith the Commissiontwo

weeksprior to theeffectivedateof the changes.However,thepublicnoticerequirement

is waived,andthereforenotrequired,for reductionsbelow themaximumcapin instances

which do not affect the generalbody of subscribersor do not constitutea generalrate

reduction. In Re: Application of GTE Sprint Communications,etc.,OrderNo. 93-638,

issuedin DocketNo. 84-10-C(July 16,1993). Any proposedincreasein themaximum

rate level for residential interexchangeservicesreflected in the tariff which would be

applicableto the generalbody of the Company'ssubscribersshall constitutea general

ratemakingproceedingand will be treatedin accordancewith the notice and hearing

provisionsof S.C.CodeAnn. §58-9-540(Supp.2007).
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10. The Commission concludes the Company's local exchange

telecommunicationsservicesshall be regulatedin accordancewith the principles and

proceduresestablishedfor flexible regulationfirst grantedto NewSouthCommunications

by OrderNo. 98-165 in DocketNo. 97-467-C.

the Company's competitive intrastate local

Specifically,the Commissionadoptsfor

exchange services a rate structure

incorporating maximum rate levels with the flexibility for adjustment below the

maximum rate levels approved by the Commission.Further, the Company's local

exchange service tariff filings are presumed valid upon filing, subject to the

Commission'sright within thirty (30)daysto instituteaninvestigationof thetariff filing,

in which case the tariff filing would be suspendedpending further Order of the

Commission. Further, any such tariff filings will be subjectto the samemonitoring

processassimilarly situatedcompetitivelocalexchangecarriers.

11. WeconcludethatATC Outdoor'srequestfor waiverof 26 S.C.CodeAnn.

Regs. 103-610 should be granted as strict compliance with the regulation would

potentiallycauseunduehardshipon that Company. We also grantexemptionfrom the

policiesrequiringthe useof USOA. In addition,we grantwaiver of 26 S.C.CodeAnn.

Regs.103-631,which requiresthepublicationof directories.

12. The Stipulation and SettlementAgreementbetweenthe Companyand

SCTCshouldbeapproved.

IT IS THEREFOREORDERED,ADJUDGED,AND DECREEDTHAT:

1. A Certificate of Public Convenienceand Necessityshouldbe grantedto

ATC Outdoorto provideintrastateinterLATA serviceandto originateandterminatetoll
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traffic within the sameLATA, assetforth herein,throughresaleof intrastateWideArea

Telecommunications Services ("WATS"), Message Telecommunications Service

("MTS"), Foreign Exchange Service, Private Line Service, or any other services

authorizedfor resaleby tariffs of carriersapprovedby the Commission,as well as to

provide facilities-basedor resoldlocal exchangetelecommunicationsserviceswithin the

State of South Carolina. The Company is also specifically authorized to provide

facilities-basedand resold inbound and outbound interexchangetelecommunications

services.

2. The Company's rate designs for its products shall conform to those

designsdescribedin Conclusionsof Law above.

3. If it has not alreadydoneso by the dateof issuanceof this Order, the

Companyshall file its revisedtariff, if any, and an accompanyingprice list for any

applicablerateswithin thirty (30)daysof receiptof this Order. Therevisedtariff should

be electronically filed in a text searchablePDF format using the Commission'sDMS

System (http://dms.psc.sc.gov). An additional copy should be sent via email to

etariff@psc.sc.gov to be included in the Commission's ETariff System

(http://etariff.psc.sc.gov). Future revisions to the tariff should be made using the ETariff

System. The filed tariff shall be consistent with the findings of this Order and shall be

consistent with the Commission's Rules and Regulations.

4. To the extent applicable, ATC Outdoor is subject to access charges

pursuant to Commission Order No. 86-584, in which the Commission determined that for
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accesspurposesresellersand facilities-basedinterexchangecarriers shouldbe treated

similarly.

5. With regardto the Company'sresaleof service,an end-usershouldbe

ableto accessanotherinterexchangecarrieror operatorserviceprovider if the end-user

sodesires.

6. ATC Outdoorshall resell theservicesof only thoseinterexchangecarriers

or LECs authorizedto do businessin SouthCarolina by this Commission. If ATC

Outdoorchangesunderlyingcarriers,it shallnotify theCommissionin writing.

7. With regardto theoriginationandterminationof toll callswithin thesame

LATA, ATC Outdoorshallcomplywith thetermsof OrderNo. 93-462,OrderApproving

Stipulationand Agreement,in DocketNos. 92-182-C,92-183-C,and 92-200-C(June3,

1993),with the exceptionof the 10-XXX intraLATA dialing requirement,which has

beenrenderedobsoleteby thetoll dialing parity rulesestablishedby theFCCpursuantto

the TelecommunicationsAct of 1996(See,47 CFR 51.209). Specifically,ATC Outdoor

shall comply with the imputation standardas adoptedby OrderNo. 93-462and more

fully describedin paragraph4 of the StipulationandAppendix B approvedby OrderNo.

93-462.

8. ATC Outdoorshall file annualfinancial informationin theform of annual

reportsandgrossreceiptsreportsasrequiredby the Commission.Theannualreportand

the grossreceipt reportwill necessitatethe filing of intrastateinformation. Therefore,

ATC Outdoorshall keep financial recordson an intrastatebasisfor SouthCarolinato

comply with the annual report and grossreceiptsfilings. The proper form for filing
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annual financial information can be found at the Commission's website at

www.psc.sc.gov/forms.asp or at the ORS's website at www.regulatorystafI:sc.gov. The

title of this form is "Telecommunications Company Annual Report." This form shall be

utilized by the Company to file annual financial information with the Commission and

ORS and shall be filed no later than April 1st.

Commission gross receipts forms are due to be filed with the Commission and

ORS no later than August 31 st of each year. The proper form for filing gross receipts

information can be found at the ORS website at www.re_ulatorystaff.sc.gov, and the

appropriate form is entitled "Gross Receipts Form."

Each telecommunications company certified in South Carolina is required to file

annually with the ORS the Intrastate Universal Service Fund ("USF") worksheet, which

may be found on the ORS's website at www.relaulatorystaff.sc.gov. This worksheet

provides ORS information required to determine each telecommunications company's

liability to the State USF fund. The Intrastate USF worksheet is due to be filed annually

no later than July 1st with ORS.

9. The Company shall, in compliance with Commission regulations,

designate and maintain an authorized utility representative who is prepared to discuss, on

a regulatory level, customer relations (complaint) matters, engineering operations, tests

and repairs. In addition, the Company shall provide to the Commission and ORS in

writing the name of the authorized representative to be contacted in connection with

general management duties as well as emergencies which occur during non-office hours.

ATC Outdoor shall file the names, addresses and telephone numbers of these
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representatives with the Commission within thirty (30) days of receipt of this Order. The

"Authorized Utility Representative Information" form can be found at the Commission's

website at www.psc.sc.gov/forms.asp; and on ORS's website at

www.regulatorystaff.sc.gov; this form shall be utilized for the provision of this

information to the Commission and ORS. Further, the Company shall promptly notify the

Commission and ORS in writing if the representatives are replaced.

10. The Company is directed to comply with all Rules and Regulations of the

Commission, unless a regulation is specifically waived by the Commission.

11. At the hearing, ATC Outdoor requested a waiver of 26 Code Ann. Regs.

103-610 (Supp.2007), which requires that records required by the Commission's Rules

and Regulations be maintained in South Carolina. The Commission finds ATC

Outdoor's requested waiver reasonable and understands the potential difficulty presented

to ATC Outdoor should the waiver not be granted. The Commission therefore grants the

requested waiver. However, ATC Outdoor shall make available its books and records at

all reasonable times upon request by the Office of Regulatory Staff, and ATC Outdoor

shall promptly notify the Commission and ORS if the location of its books and records

changes.

12. ATC Outdoor also requests that it be exempt from record keeping policies

that require a carrier to maintain its financial records in conformance with the Uniform

System of Accounts. The USOA was developed by the FCC as a means of regulating

telecommunications companies subject to rate base regulation. As a competitive carrier,

ATC Outdoor maintains its book of accounts in accordance with Generally Accepted
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AccountingPrinciples. GAAP is usedextensivelyby interexchangecarriersand other

providers. Accordingly, ATC Outdoor requests an exemption from the USOA

requirements.We granttheCompany'srequestfor thereasonsstatedabove. The waiver

of 26 S.C.CodeAnn. Regs.103-631is alsoapproved.

13. Shouldthe Companyoffer applicableservicein the future,ATC Outdoor

is requiredto comply with Title 23, Chapter47 of the SouthCarolinaCodeAnnotated,

which governs the establishment and implementation of a "Public Safety

CommunicationsCenter," which is morecommonlyknown as a "911" systemor "911

service." Servicesavailablethrough a 911 systeminclude law enforcement,fire, and

emergencymedicalservices.In recognitionof thenecessityof quality 911 servicesbeing

provided to the citizens of South Carolina, the Commission hereby instructs ATC

Outdoorto contactthe appropriateauthoritiesregarding911 servicein the countiesand

citieswherethe Companywill beoperating,shouldthe Companybecomeinterconnected

to the public switchedtelephonenetwork. Contactwith the appropriate911 service

authoritiesis to be made before beginning local telephoneservicein SouthCarolina.

Accompanyingthis Orderis a memofrom the State911Office of the Office of Research

& Statisticsof the South Carolina Budget and Control Board. This memo provides

information about contacting County 911 Coordinators.By this Order and prior to

providing local telephoneservicesin SouthCarolina,ATC Outdoorshallcontactthe911

coordinatorin eachcounty (and city wherethe city has its own 911 system)and shall

provideinformationregardingtheCompany'soperationsasrequiredby the911system.

14. TheStipulationbetweentheCompanyandSCTCisherebyapproved.
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15. This Order shall remain in full force and effectuntil further order of the

Commission.

BY ORDEROFTHE COMMISSION:

ATTEST:

Elizabet_l_.Fleming,_Cha_r_a_nn' -_

Jol_E. Howard, Vice Chairman

(SEAL)
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STIPULATION

The

companies)

stipulations.

South Carolina Telephone Coalition ("SCTC") (see attachment "A" for list of

and ATC Outdoor DAS, LLC ("ATC Outdoor") hereby enter into the following

As a consequence of these stipulations and conditions, SCTC does not oppose ATC

Outdoor's Application. SCTC and ATC Outdoor stipulate and agree as follows:

1. SCTC does not oppose the granting of a statewide Certificate of Public Convenience

and Necessity to ATC Outdoor, provided the South Carolina Public Service Commission

("Commission") makes the necessary findings to justify granting of such a certificate, and provided

the conditions contained within this stipulation are met.

2. ATC Outdoor stipulates and agrees that any Certificate which may be granted will

authorize ATC Outdoor to provide service only to customers located in non-rural local exchange

company ("LEC") service areas of South Carolina, except as provided herein.

3. ATC Outdoor stipulates that it is not asking the Commission to make a finding at this

time regarding whether competition is in the public interest for rural areas.

4. ATC Outdoor stipulates and agrees that it will not provide any local service, by its

own facilities or otherwise, to any customer located in a rural incumbent LEC's service area, unless

and until ATC Outdoor provides such rural incumbent LEC and the Commission with written notice
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of its intent to do so at least thirty (30) days prior to the date of the intended service. During such

notice period, the rural incumbent LEC will have the opportunity to petition the Commission to

exercise all rights afforded it under Federal and State law. Also, ATC Outdoor acknowledges that

the Commission may suspend the intended date for service in rural LEC territory for ninety (90)

days while the Commission conducts any proceeding incident to the Petition or upon the

Commission's own Motion, provided that the Commission can further suspend the implementation

date upon showing of good cause.

5. ATC Outdoor stipulates and agrees that, if ATC Outdoor gives notice that it intends to

serve a customer located in a rural incumbent LEC's service area, and either (a) the Commission

receives a Petition from the rural incumbent LEC to exercise its rights under Federal or State law

within such 30-day period, or (b) the Commission institutes a proceeding of its own, then ATC

Outdoor will not provide service to any customer located within the service area in question without

prior and further Commission approval.

6. ATC Outdoor acknowledges that any right which it may have or acquire to serve a

rural telephone company service area in South Carolina is subject to the conditions contained

herein, and to any future policies, procedures, and guidelines relevant to such proposed service

which the Commission may implement, so long as such policies, procedures, and guidelines do not

conflict with Federal or State law.

7. The parties stipulate and agree that all rights under Federal and State law are reserved

to the rural incumbent LECs and ATC Outdoor, and this Stipulation in no way suspends or

adversely affects such rights, including any exemptions, suspensions, or modifications to which they

may be entitled.

8. ATC Outdoor agrees to abide by all State and Federal laws and to participate, to the

extent it may be required to do so by the Commission, in the support of universally available

telephone service at affordable rates.
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9. ATC Outdoor hereby amends its application and its prefiled testimony in this docket

to the extent necessary to conform with this Stipulation.

10. Notwithstanding any provision contained herein, the terms, conditions and

limitations of the Stipulation apply only in those instances where a rural telephone company's

federal rural exemption under 47 U.S.C. § 251(0(1) is implicated.

AGREED AND STIPULATED to this c:___'t'_day of August, 2008.

ATC Outdoor DAS, LLC

John J._Pringle_, r.(_ \

Ellis Lawhome & Sims, P.,5.
Post Office Box 2285 O

Columbia, South Carolina 29202

(803) 254-4190

Attorneys for ATC Outdoor DAS, LLC

South Carolina Telephone Coalition:

M. Jol_'Bowe-_, Jr. /

Margaret M. Fox
McNair Law Firm, P.A.
Post Office Box 11390

Columbia, South Carolina 29211

(803) 799-9800

Attomeys for the South Carolina Telephone
Coalition
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ATTACHMENT A

South Carolina Telephone Coalition Member Companies

for Purposes of Local Service Stipulation

Chesnee Telephone Company

Chester Telephone Company

Farmers Telephone Cooperative, Inc.

Ft. Mill Telephone Company

Home Telephone Company, Inc.

Lancaster Telephone Company

Lockhart Telephone Company

McClellanville Telephone Company

Norway Telephone Company

Palmetto Rural Telephone Cooperative, Inc.

Piedmont Rural Telephone Cooperative, Inc.

Pond Branch Telephone Company

Ridgeway Telephone Company

Rock Hill Telephone Company

Sandhill Telephone Cooperative, Inc.

St. Stephen Telephone Company

West Carolina Rural Telephone Cooperative, Inc.

Williston Telephone Company

'_J_ _ ("_

•% ;.... _.) ,


